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LEE BECK LAWRENCE, IN THE DISTRICT COURT
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200" JUDICIAL DISTRICT

DEFENDANTS’ ORIGINAL ANSWER

TO THE HONORABLE COURT:
| Pedemnales Electric Cooperative, Inc., Bennie Fuelberg, Will Dahmann, W.W. Bunlett,
E.B. Price, O.C. Harmon, R.B. Felps, Val Smith, Vi Cloud, Barry Adair, Kenneth W. Kennedy,
Lamont Ramage, Libby Ar. Linebarger, Ola Armstrong, Bl_as Tenorio, Rusty Allen, Dr. Stuart M.
Nunnally, D.L. Ruff, Robert A. Reed, Jr., and Berbara A. _Shaffer, Defenciants in the above
cause, file this Original Answer to Plaintiff’s Original Petition, and by Way of answer show:
1. |
This lawsuit has no merit whatsoever. It is based on a fundamental misunderstanding of
the facts, both as to how cooperatives are run generally and as to how the Pedernales Electrie
“Cooperative is run in particular. It is brought not only agalnst the Cooperatlve but also agalnsf
the dedicated members of the Cooperative’s board and management, who are threatened with
financial ruin as a result of Plaintiff’s exorbitant damages claims. Among the petential
beneficiaries of the suit are Plain.tiff’s Iawyers,rwho seek legal fees that would be assessed
against the very Cooperative that Plaintiff is supposedly trying to help. One of those lawyers ie

the Plaintiff’s husband — raising a conflict of interest between Plaintiff and the members of the
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Cooperative whom she purports to represent. What is rﬁore, Plaintiff secks certification of a
mandatory class, which would force all current and former members of the Cooperative to be
party to her lawsuit — even if they do not want to be. Plaintiff, who has never bothered to run
for a seat on the board, is trying to nullify the decisions and policies implemented by a board
democratically elected by the members — decisions and policies that havé enabled the
Cooperative to maintain great financial stability, that have enabled the Cooperative to provide
low rates and outstanding customer service, and fhat have resulted in the Co.operatilve’s fating by
J.D. Power as the number one ranked utility in the State in customer satisfaction. Defendants
will vigorously defend this lawsuit because they belicve that the members deserve to have their
Cooperative run by those whom the members have elected to run it — not by a disgruntled
individual seeking an end-run around the democratic process by which the Cooperative has
successfully been run for the past 70 years.
2.
" Defendants deny generally every allegation contained in Plaintiff’s Original Petition and
demand strict proof thereof by a preponderance of the evidence.
| 3. |
Defendants deny that this action may be maintained as a class action and assert that this
action should not be éerﬁﬁed.
4.
Defendants dény that Plaintiff 1s a proper class representative.
5.
Defendants deny that there are questions of law and fact that are common to the class

defined by Plaintiff. -



6.
Defendants deny that the relief sought by Plaintiff is common to the class defined by
Plaintiff.
7.
Deféndants deny that Plaintiff’s claims are typical of the claims of the class defined by
Plaintiff. |
8.
Defendants dény that Plaintiff will fairly and adequately protect the interests of the class 7
defined by Plaintiff. |
9. |
Defendants deny thatr this cause must be maintained as a class action to prevenf
establishment of incom‘patible standards of conduct, and further deny that adjudications with
respéct té individual class members would as a practicAal matter be dispositive of the interests of
non-party members or would substantially impair or imprede their ability to protect their interests.
| 10.
Defendants deny that all of the claims alleged by Plaintiff were caused by the action or
onﬁssion of Defendants.
11.
Defendants deny that a class action is superior to other available alternative methods of
adjudication of Plaintiff’s claims.
12.

Defendants deny that Plaintiff has properly defined the class.



13.
Defendants deny that Plaintiff’s counsel will fairly and adequately represent the interests
of the class.
14.
Defendants deny that Plaintiff has the legal capacity to bring the claims here alleged in
her alleged capacity as an individual member of the Cooperative. |
| 15.
The individual Defendants deny that they are liable in the capacity in which they are sﬁed
in this cause.
16.
Plaintiff’s claims are barred by'léches.
| 17.
Plaintiff’s claims are barred by the statute of limitations.
- 18.
Plainfiff has waived any right to bring thése claims.
19.
Plaintiff has ratified and acquiesced in the conduct that is the basis of Plaintiff’s claims.
20.
flaintiff is estopped from seeking or obtaining the recovery that she seeks.
21.
Plaintiff’s claims are ban‘,ed by the doctrine of res judicata and co]latefal estoppel.
22.

Plaintiff’s claims are barred by the business judgment rule.



23.

To the extent that Plaintiff is seeking exemplary damages, Plaintiff has failedrto plead

facts sufficient under the law to justify an award of exemplary damages.
24.

The imposition of exemplary damages in this case would violate Defendants’ -rights to
procedural due process under both the Fourteenth Amendment to the United States Constitution
and Article I Section 17 of the Constitution of the State of Texas,. and would additionally violate
Defendants’ right to substantive due process under the Fourteenth Amendment to the United
States Constitution.

25.

Pléintiff’s claims for exemplary damages are barred, m whole or in part, by the
Constitution of the United S'tates and are subject to all Hmiting and “‘capping” provisions of
Texas law. |

26.

Plaintiff has failed to allege conduct warranting imposition of exemplary damages under

Texas law. |
27.

Any law, statute, or other authority purporting to permit the recovery of exeﬁplary '
damages in this case is ulléonstitutional, facially and as applied, to the extent that, without
limitation, it: (1) lacks constitutionally sufficient standards to guide and restraiﬁ a jury’s
discretion in determining whether to award exemplary damages and/or the amount, if any; (2) is
void for vagueness in that it fails to provide édequate notice as to what cpnduct will résult in

exemplary damages; (3) permits recovery of exemplary damages based on conduct that complied



with applicable law, or conduct that was not directed toward Plaintiff or did not cause damages
to Plaintiff; (4) permits recovéry of exemplary damaggs in an amount that is not reasonable and
proportionate to the amount of harm, if any, to Plaintiff and to the amount of compensatory
da}ﬁages, if any; (5) permits jury consideration of net worth or other financial information
relating to any Defendant; (6) lacks constitﬁtionally sufficient standards to be applied by the trial
court in post-verdict review of any exemplary damages awards; and (7) lacks constitutionally
sufficient standards er‘ appellate review of exemplary damages awards.

28.

Plaintiff’s claims for exemplary damages are subject to the limitations and requirements
of Chapter 41 of the Texas Civil Practice and Remedies Code, including the cap on exemplary

damages set out in Section 41.008(b).

WHEREFORE, Defendants Pedémales Electric Cooperative, Inc., Bennie Fuelberg, Will
Dahmann, W.W. Burnett, E.‘B. Price, O.C. Harmon, R.B. Felps, Val Smith, Vi Cléud, Barry
Adair, Kenneth W. Kennedy, Lamont Ramage, Libby A. Lineba;g;ar, Ola Armstrong, Blas
Tenbrio, Rusty Allen, Dr. Stuart M. Nunnally, D.L. Ruff, Robert A. Reed, Jr., and Bérbara A.
Shaffer ask the Court to dismiss this suit or render judgment that Plaintiff take nothing,' assess
costs against Plaintiff, award attorney’s fees and éxpenses to Defendants, and aWard Defendants,
collectively and/or individually, allr other relief, general and/or specific, at law and in equity, to
‘which Defendants may be justly entitled. Defendants also ask for their costs and attorney’s fees

pursuant to Section 37.009 of the Texas Civil Practice and Remedies Code.



Respectfully submitted,

CLARK, THOMAS & WINTERS
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State Bar No. 19504200
DON C. LEWIS
State Bar No. 12275600
‘Post Office Box 1148
Austin, Texas 78767
- (512) 472-8800 (Te¢lephone)
(512) 474-1129 (Telecopier)
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VERIFICATION

STATE OF TEXAS ]
COUNTY OF BLANCO ]

Before me, the undersigned Notary Public, on this day personally appeared E.B. Price,
who, after being duly sworn, stated under oath that he is a Director of Pedernales Electric
Cooperative, Inc. and the Vice-President of its Board, and that he is authorized to execute this
verification on béhalf of Defendant Pedernales Electric Cooperative, Inc. and all individual
Defendants in this action; that he has read the above Defendants’ Original Answer; that he makes
this statemnent both in lus capacity as an individual Defendant and as authorized representative
for all other named Defendants; and that every statement contained in paragraphs 14-15 of
Defendants’ Original Answer is within his personal knowledge and is true and correct.
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“E.B. Price _

SUBSCRIBED AND SWORN TO BEFORE ME ON 9;./’26 /[ , 2007.

C_poss . frrrero

(Signatu’re)
B, SYLVIA A. ROMERO
6{/ /U( o ;4 & o é 2/0 .2 Notary me State of Texas
Signed - o
(Sigtte name) JULY 22, 2009

Notary Public in and for the State of Texas

My commission expires D’(A/y :)-2 on()?




CERTIFICATE OF SERVICE

I hereby certify, by my signature below, that a true and correct copy of the foregoing has
been served via facsimile and/or certified mail, return receipt requested on the {‘-m"day of June,

2007 to:

Jan Soifer

Wm. Paul Lawrence, IT
LAWRENCE SOIFER SATIJA LLP
701 Brazos Street, Suite 650
Austin, Texas 78701

(512) 330-0073

(512) 328-3193 (fax)

William Ikard -

Anne Wayne

William Kilgarlin

IKARD WYNNE & RATLIFF LLP
515 Congress Avenue, Suite 1320
Austin, Texas 78701

(512) 275-7880

(512) 542-9581)

~N

XY
O
[

JW—)SUMMERHAYS Y




